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No. 2001AP3105
(L.C. No. 01 CV 3484)

STATE OF W SCONSI N ) I N SUPREME COURT

Lamar Central CQutdoor, Inc., d/b/a Lamar
Advertising of M I waukee,

Pl ai ntiff-Appell ant, FI LED
v JUL 12, 2005
Board of Zoning Appeal's of the Gity of ornel1a G G ark

M | waukee, derk of Supreme Court

Def endant - Respondent - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

M1 DAVID T. PROSSER, J. This is a review of an

unpubl i shed decision of the court of appeals, Lamar Central

Qutdoor, Inc. v. Board of Zoning Appeals, No. 2001AP3105,

unpubl i shed order (Ws. C. App. June 17, 2003). In a sunmary
di sposition, the court of appeals held that the Board of Zoning
Appeals of the Gty of MIlIwaukee (the Board) failed to
reasonably exercise its discretion when it denied Lamar Central
Qutdoor, Inc.'s (Lamar's) application for a dinensional area
variance to raise the height of a billboard. The Board sought

review in this court, and we now affirm because the Board did
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not proceed on the correct theory of l|law and because it failed
to adequately express the reasoning on which it based its
deci si on.

12 The Board considered Lamar's application on March 22,
2001. Since then, this court has issued three major decisions?
relating to the law of zoning variances. In light of the
revised standards we announced in those cases, and through no
fault of its own, the Board did not proceed on the correct
t heory of | aw

13 We also conclude that the record does not show that
the Board reasonably exercised its discretion. W are
synpathetic to the Board's concern, echoed in the am cus brief
of the League of Wsconsin Minicipalities, that many board
menbers are not |awers and cannot be expected to produce a
finely tuned ©piece of | egal reasoning in each case.
Neverthel ess, this Board |ike other boards nmust provide enough
reasoning to allow a court to neaningfully review its decision.
This reasoning need not be enbodied in a witten decision as
long as it is reflected in a transcript of the proceedi ngs.

14 Therefore, we remand the cause to the circuit court
for entry of an order directing the Board to reconsider and, if
necessary, rehear and decide this matter in confornmance with the

new standards governing area variances. On remand, the Board

!State v. Waushara County Bd. of Adjustment, 2004 W 56, 271
Ws. 2d 547, 679 N W2d 514; State ex rel. Zi ervogel V.
Washi ngton County Bd. of Adj ust nent , 2004 W 23, 269
Ws. 2d 549, 676 N W2d 401; State v. Qutagam e County Bd. of
Adj ustnent, 2001 W 78, 244 Ws. 2d 613, 628 N.W2d 376.
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must apply the appropriate |legal standards and adequately
express the reasons for its decision on the record.
| . FACTS

15 Lamar | eases property adjacent to Interstate Hi ghway
43 (1-43) in MIlwaukee for the purpose of maintaining an
"out door advertising structure."? The structure is currently 34
feet high and is intended to be visible to northbound and
sout hbound traffic on 1-43. At sone point in the past, the
W sconsin Departnment of Transportation (WDOT) planted trees
between the structure and 1-43 to serve as a noise barrier. The
trees have since grown tall enough to partially obstruct the
structure as viewed froml-43.

16 At first, Lamar attenpted to resolve the problem by
asking WDOT to trimthe trees.® Unable to convince the WDOT to
act, Lamar elected to try to raise the structure above the
treet ops. Lamar calculated that to be visible above the trees,
the height of the structure had to increase 20 feet, to a tota
of 54 feet high. As the MIwaukee Code of Ordinances limts the
maxi mum hei ght of such structures to 40 feet, Lamar needed an
area variance in order to lawfully increase the structure's
hei ght beyond the maxi mum height permtted by the zoning code.

Lamar therefore requested an area variance from the Departnent

2 The property is located at 1632 North 12th Street in
M | waukee.

3 At the Board's hearing, Lamar asserted that the WDOT had
i nsisted upon using its own tree-trinmm ng schedule. Although it
pl anned on trimmng the trees eventually, it would not do so at
Lamar's request.
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of Gty Developnent (DCD). DCD denied that request.? On
February 7, 2001, Lamar appealed DCD s denial by filing an
application with the Board requesting a dinensional variance to
i ncrease the height of the structure to 54 feet.

17 The Board's hearing on Lamar's application took place
on March 22, 2001. At  the hearing, the Board gave
representatives from several Gty of M | waukee (Gty)
departnents the opportunity to coment on Lamar's application.
The DCD had the first opportunity to conment, and its

representative stated:

[We do oppose the variance request to raise this
above the 40 foot height limt. W do not see that

spirit and intent have been nmade. It just adds, you
know, the ordinance is designed to keep the signs at
a—a height. W do not see any exceptional

circunstances here that nmerit that.

18 The Departnent of Nei ghborhood Services and Depart nment
of Public Wrks also had the opportunity to comment, but did
not . The Secretary of the Board noted that the |ocal alderman
had no opposition to the application.?®

19 Lamar's representatives attenpted to convince the
Board to grant the variance. First, they presented the Board

with several photographs of the property, showing the structure

4 Lamar also requested a special use permt pursuant to
M | waukee Code 295-513-16 because its structure is |ocated
within 300 feet of a multi-famly residential district. The DCD
granted that permt, and although it was briefly discussed
before the Board, it is not at issue here.

°® Alderman Wllie L. Hines wote a letter urging the Board
to approve the variance.
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both before and after it becane obscured by the trees. Next ,
Lamar presented the Board wth several maps of the area
surroundi ng the sign. One of the maps showed nearby |ocations
at which the Board had approved variances for signs up to 100
feet high.

110 After Lamar's presentation, the Board discussed the
appl i cation. As the Board's discussion is critical to our

hol di ng, we reproduce substantial portions of its debate:

BOARD MEMBER W NKLER: My comment to the board is that

| think this is a perfect case that illustrates a
har dshi p. This has been a convincing presentation to
nme. | think the woriginal intent or the idea
of . . . a hardship was to relieve a |andowner
from. . . the dimnished use of the property because
of the configuration of the property. Now, here we
have a little variance on that. Ilt's . . . the
| ocation of the property that's becone isol ated. It's
not the shape of the property itself, although | think
the way in whi ch to read . . . the variance
requirenent . . . of a hardship as it currently
applies to this property. W are faced with a very

strong case of a hardship. That would be my conment.
CHAI RVAN ZETLEY: Further comments, questions?

BOARD MEMBER SZYMANSKI: | guess |I'm not really in
agreenent with you on that one, Scotty. The applicant
is citing sone existing signage that we should use as
a precedent to allow this advertising to be increased

in height[ ]. Exi sting signage, | would hope, would
further be dim nished. Agai n, I'"'m not a sign
af i ci onado. | would agree with . . . M. Richardson's
comments that the spirit and intent has not
been . . . met. And I think the hardship al so has not
been net, because it is intended to wind up generating
sone addi ti onal revenue for this
facility . . . I'"'m. . . not of the—en the sane side

of the coin as you are, Scotty.
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BOARD MEMBER W NKLER: | just think with the nature of
the signs . . . . Signs always have two purposes.
One to generate revenue, and one to nake itself known,
make itself visible. | don't know what else you can
do with a sign. And so if you can't go to surrounding
signs as exanples and then, also, illustrate as they
have historically, how the property has Dbecone
isolated and tree covered through no fault of their
own. It's not self-inposed. And econom cs are always
going to be . . . an elenent of the presentation for a
hardship in sign cases.

CHAI RVAN ZETLEY: But then, if that's the case, then it
can't be met according to the standard.

BOARD MEMBER W NKLER: Wel |, | —

CHAI RVAN ZETLEY: You're arguing that, and that's—f
they can't have revenue on the sign, that's a revenue

i ssue. That's not—Fhat doesn't neet the height—
har dshi p criteria. Speci fically, in
the . . . criteria it says it can't be based solely on

economc criteri a.

BOARD MEMBER W NKLER: Well, then it's not. Then
in. . . ny opinion it is not based solely on economc
criteria. It's based upon visibility criteria. And

the visibility because of the isolation of the
property and the way the highways have all been set up
to criss-cross and—and basically hem this place in,
that, together with the—the DOI construction or the
pl anting of trees convinces ne we've got a hardship.

BOARD MEMBER W NKLER: 1'm voting in favor. " m goi ng
to make a notion having found that all the criteria
have been net for a variance and special use, based
upon a technical review conducted by the departnents,
the testinony received today by the board, this
exhibit, which | think will—F would offer to be
Exhibit 1, marked and received, that was given to us
by the applicant, and the testinony received today by
the board, | nove to grant this variance to run wth
t he | and.
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11 The Board then voted on the application. The
controlling statute requires a supernmgjority vote to grant such
vari ances,® so that four of the five Board menbers had to vote
"yes" in order to grant the variance. One Board nenber
(Szymanski) voted no; three voted yes. Chairman Zetley waited

until the others had voted, then spoke:

| will vote against the variance for the increased
hei ght restriction. | believe that the criteria for
hardshi p has not been net. | believe the exceptional
ci rcunstances have not been net. | believe that this
is an economc isSsue. | agree with Henry, and I
believe that the—there [are] other purposes for this
| and. It hasn't been shown that there isn't another
purpose for this land. | also believe that there i s—
It hasn't been shown, preservation and property
rights, and third, it's—t's back to the sane

argunent, but it's a third objection by the Chair in
that just making the signs bigger and bigger isn't
sonmething that this Chair is in favor of, but that's
just ny third position on it. It's based that the
criteria haven't been net.

12 Chairman Zetley's "no" vote denied Lamar t he
supernmgjority it needed, so that the Board denied Lamar's appeal
for the area variance. Five days later, the Board issued its
witten decision, in which the Board concluded that Lamar's
application was "not consistent with" the MI|waukee Code of

Or di nances. The Board then recited the provisions of the

or di nance. Accordingly, "[o]l]n the basis of the Findings,

® Wsconsin Stat. § 62.23(7)(e)9. (2001-02) provides that

"The concurring vote of 4 nenbers of the board shall be
necessary to reverse any order, requirenment, decision or
determ nation of any . . . admnistrative official." Al

subsequent references to the Wsconsin Statutes are to the 2001-
02 edition unless otherw se noted.
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Conclusions, and the record herein,” the Board denied the
vari ance.

113 Lamar exercised its statutory right to certiorari
review in the circuit court.’” On Septenber 19, 2001, the court
affirmed the Board' s decision because "It was reasonable for the
board to conclude a height variance for a billboard was an
econom c issue. The fact that the board m ght have reached a
di fferent conclusion does not nmake the conclusion it did reach
either arbitrary or capricious."

14 Lamar appealed, and the court of appeals sunmarily
reversed. Lamar, unpublished order at 1. The court concl uded
that the Board's "perfunctory recitation” of the criteria in the

M I waukee Code did not constitute a reasonable exercise of

di scretion. ld. at 1-2. On the contrary, the court of appeals
believed the Board did not exercise its discretion at all. | d.
at 2. The court of appeals renmanded the case to the circuit

court to "direct [the Board] to vacate its order, apply the
criteria to the facts, and provide an explicitly reasoned
decision on Lamar's application.” Id. at 2, 4. The Board
sought review in this court.
1. GENERAL PRI NCI PLES AND STANDARD OF REVI EW
15 The legislature has granted the zoning power to cities®

and ot her |ocal governnents, but has conditioned that power wth

" See Ws. Stat. § 62.23(7)(e)10.

8% Ws. Stat. 8§ 62.23(7)(a) (CGty council may exercise
the zoning power "[f]or the purpose of pronoting health, safety,
norals or the general welfare of the community.").
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certain safeguards. Anmong these safeguards for cities is a
board of zoning appeals, which nust be created by any city
exercising the zoning power. Ws. Stat. 8 62.23(7)(e)l. ("The
council . . . shall by ordinance provide for the appointnent of
a board of appeals . . . ."). The board consists of five
menbers appointed by the mayor. Ws. Stat. 8§ 62.23(7)(e)2. The
purpose of a board is to hear appeals from any person
"aggrieved" by a zoning decision of a mnunicipal admnistrative
of ficial. Ws. Stat. 8§ 62.23(7)(e)A4. In order for a board to

overturn the nunicipal official's decision, a supermgjority

vot e—¥f our of t he five menber s—+s required.
Ws. Stat. 8§ 62.23(7)(e)9. "The grounds of every such
determ nation shall be stated." |d.

16 This case is before us on certiorari review, and we
therefore accord a presunption of "correctness and validity" to

the Board's deci sion. State ex rel. Ziervogel v. Wshington

County Bd. of Adjustnent, 2004 W 23, 913, 269 Ws. 2d 549, 676

N. W 2d 401. Qur review is limted to: (1) whether the Board
kept within its jurisdiction; (2) whether it proceeded on a
correct theory of law, (3) whether its action was arbitrary,
oppressive, or unreasonable and represented its will and not its
judgnent; and (4) whether the Board m ght reasonably nake the
order or determnation in question based on the evidence. |d.,
114. We conclude that the Board's action does not satisfy the

second and third prongs of this test.



2001AP3105

[11. CORRECT THEORY OF LAW
17 The Board took up this matter in March 2001. At the

time, the controlling law was our decision in State v. Kenosha

County Board of Adjustnent, 218 Ws. 2d 396, 577 N W2d 813

(1998). In Kenosha County, the court held that the proper

standard for evaluating a request for an area variance’® was
whet her the |andowner would be left with "no reasonable use of
the property without a variance." |d. at 413. I n ot her words,
if the landowner had a "feasible use" without the variance, the
application should be denied. |I|d.

18 An exam nation of the transcript shows that at | east

one of the Board nenbers attenpted to apply the Kenosha County

"no reasonable use" test. Chairman Craig Zetley, explaining his
decision to cast the vote ultimately responsible for denying
Lamar's application, remarked that "there [are] other purposes
for this I|and. It hasn't been shown that there isn't another
purpose for this land."

119 Lamar filed its certiorari brief with the circuit
court on June 12, 2001. On June 29, 2001, this court reached a

divided decision in State . Qutagame County Board of

Adj ustnent, 2001 W 78, 244 Ws. 2d 613, 628 N W2d 376. I n

Qutagame County, the court split over whether the "no

reasonabl e use" standard should be "overruled (three justices),

°In State v. Kenosha County Board of Adjustnent, the

parties disputed whether the sanme test should apply to use
vari ances and area variances, and the court ultimately did not
decide "whether there is a difference between the two types of
variances." 218 Ws. 2d 396, 412 n. 10, 577 N.W2d 813 (1998).

10
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mai nt ai ned but not applied to defeat the area variance in [that]
case (two justices in concurrence) or maintained and applied to
defeat the variance (two justices in dissent)." Zervogel, 269

Ws. 2d 549, 13 (citing Qutagam e County, 244 Ws. 2d 613, f95).

In its brief to the circuit court, filed July 12, 2001, the

Board cited the newy rel eased Qutagam e County deci si on.

20 Wiile this case wended its way through the appellate
process, this court decided two nore cases directly relevant to
the Board's deci sion. In Ziervogel, released March 19, 2004, a
nmore united court determned that the "no reasonable use" test
was "unwor kable and unfair"”™ when used to evaluate applications
for area variances. Ziervogel, 269 Ws. 2d 549, 194-5. The

court revitalized a standard first announced in Snyder v.

Waukesha County Zoning Board of Adjustnent, 74 Ws. 2d 468, 247

N.W2d 98 (1976). Under the Snyder standard,

when considering an area variance, the question of
whet her unnecessary hardship . . . exists is Dbest
expl ai ned as whether conpliance with the strict letter
of the restrictions governing area, set  backs,
frontage, height, bulk or density would unreasonably
prevent the owner from using the property for a
permtted purpose or would render conformty wth such
restrictions unnecessarily burdensone.

Ziervogel , 269 Ws. 2d 549, 97 (quoting Snyder, 74 Ws. 2d at
475) (internal citations omtted).

21 The court added that in making its determnation, a
board nust consider the purpose of the zoning restriction, its
effect on the property, and the effect a variance would have on

t he nei ghborhood and the larger public interest. 1d., 7. W

11
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remanded the Ziervogel case because "whether [the Snyder]

standard is net in this case wll depend upon the board of
adjustnent's consideration of the [newly announced test]." Id.,
142.

22 Two nonths later, we released State v. Waushara County

Board of Adjustnent, 2004 W 56, 271 Ws. 2d 547, 679

N. W 2d 514. I n Waushara County, we reiterated the abrogation of

the "no reasonable use" test for evaluating area variances. The
party seeking a variance in that <case asserted that the
W sconsin |law on variances was "in a state of confusion" due to

the interplay anong Snyder, Kenosha County, and Qutagam e

County. Id., 9116-18. The court candidly acknow edged: "It is

evident that there is sonme confusion over how to interpret and

apply our decisions in Snyder, Kenosha County, and Qutagam e

County. " Id., 123. W stated in Waushara County that our

purpose was to "give boards of adjustnent and Wsconsin courts
sufficient guidance as to how to resolve these types of cases in
the future." 1d. The court admtted that "it appears that the
no reasonable use standard has been applied, since [Kenosha
County], in a very restrictive manner." [d., 932. In |ight of
the new standards it announced, the court remanded the case for
renewed consideration of the facts. |d., {35.

123 As did the Washington County Board of Adjustnent in

Ziervogel 1° and the Wushara County Board of Adjustnent in

10 The application was considered on Cctober 22, 2001.
Zi ervogel , 269 Ws. 2d 549, 111

12
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Waushara County,!' the Board in the instant case eval uated

Lamar's application in 2001 wunder the Kenosha County "no

reasonabl e use" rule. At that time, the state of the |aw was

uncertain. The very purpose of the Waushara County deci sion was

to give boards of adjustnent guidance in resolving area variance
appl i cations. W see no reason why, like those other two
boards, this Board should not have the opportunity to reeval uate
the facts wunder the principles we laid out in Ziervogel,

Waushara County, and Qutagam e County.

24 The Board's failure to proceed on the correct theory
of law independently justifies a remand. However, counsel for
the Board at oral argument enphasized that such a decision would
not answer the critical question before the court involving
whet her the Board nust deliver an "explicitly reasoned witten
decision,” nor would it provide guidance to other boards of
zoni ng appeal around the state. We agree that clarification of
the court of appeals' decision is required, and accordingly, we
proceed to discuss the adequacy of the Board's reasoning.

| V. ADEQUACY OF THE BQOARD S REASONI NG

125 Certainly, a court's review of a zoning board's
decision is deferential; the court "nust accord a presunption of
correctness and validity to a board of adjustnent's decision.'

Zi ervogel , 269 Ws. 2d 549, 113. The court should not disturb a

1 The application was considered "in 2001." Waushar a
County, 271 Ws. 2d 547, fB6.

13



2001AP3105

board's findings if any reasonable view of the evidence supports

them \Waushara County, 271 Ws. 2d 547, 913.

26 For <certiorari review to be neaningful, however, a
board nust give the reviewing court sonmething to review State

v. Trudeau, 139 Ws. 2d 91, 110, 408 N.W2d 337 (1987); see also

3 Yokl ey Zoning Law and Practice 8§ 18-9 at 18-62 (MacG egor rev.

2002) (hereinafter Yokley, Zoning Law and Practice) ("The record

made before a board of adjustment is essential to an enlightened
determ nation of its action by a governing body or by a court on

review'); 3 Rathkopf The Law of Zoning and Pl anning 8§ 62:47 at

62-133 (4th ed. (Ziegler rev.) 1975, supp. 2004) ("[T]he nost
common reason for a remand is that the findings of fact upon
which the determnation should be based are either entirely
absent or are so inadequate that the determ nation cannot
adequately be reviewed."). "The mjority view is now that
boards are generally required to make findings of fact and state

reasons for their decisions.” Yokl ey, Zoning Law and Practice

8§ 20-16 at 20-68. In this <case, the court of appeals
characterized the Board's order as exhibiting an "absence of
discretion.” Lamar, unpublished order at 2. This anmpunts to a
violation of the third prong of certiorari review

27 The controlling statute is pithy, providing only that
"The grounds of every such determnation shall be stated.”
Ws. Stat. 8 62.23(7)(e)9. The term "grounds" is not defined in
the statute. Accordingly, we look to the common, ordinary, and

accepted neaning of the word. State ex rel. Kalal v. Crcuit

Court for Dane County, 2004 W 58, 4945, 271 Ws. 2d 633, 681

14
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N. W2d 110. A "ground" in the legal sense is defined as "The
reason or point that sonmething (as a legal claim or argunent)

relies on for validity." Black's Law Dictionary 710 (7th ed.

1999). The Board stated in conclusory fashion that Lamar's
application was deni ed because it did not neet various statutory
criteria. W believe that Lamar had the right to know not only
the statutory criteria under which the Board rejected its claim
but also the reasons ("grounds") why the Board decided that the
facts did not fit the statutory criteria.

28 Such an approach is consistent wth historical
interpretations of Ws. Stat. 8 62.23(7)(e)9. In 1960 the

League of Wsconsin Minicipalities published Zoning Boards of

Appeal : A Manual on Their Powers and Duties with Suggested Rul es

of Procedure. '? The League intended to provide guidance for

W sconsin's boards of zoning appeal. In discussing the required

formof a board' s decision, the League st at ed:

The deci si on of t he board . . . nust
contain . . . reasons for the action taken . . . . It
is not sufficient for the board to give its reasons in
the words of the statute such as, "The variance is
granted because owing to special conditions, a literal
enforcenent of the provisions of the ordinance wl]l
resul t in practi cal difficulty or unnecessary
har dshi p. " The exact nature of the hardship or
difficulty found by the board shoul d be stated.

2on file at Wsconsin State Law Library, Madison,
W sconsi n.

15
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Id. at 10 (citing Ws. Stat. § 62.23(7)(e)9." (enphasis added).
129 Requiring the Board to provide reasons for its
determnation is also consistent with conmmopbn sense and

traditional notions of due process. Accord Col dberg v. Kelly,

397 U. S. 254, 267-68 (1970) ("[Due process] principles require
that a recipient have tinely and adequate notice detailing the
reasons for a proposed [benefit] termnation.").

130 The Board, and the League of Wsconsin Minicipalities
as amcus, argue that we proceed down a slippery slope if we
affirm the court of appeals' <conclusion that the Board's
di scussi on was i nadequate. They argue that under the court of
appeal s' decision, boards of zoning appeals nust produce an
"explicitly reasoned witten decision.” They note that we here
consider the decision of the Board of Zoning Appeals for the
Cty of MIwaukee, Wsconsin's |argest conmmunity. In smaller
communities, they observe, the boards may have |ess experience
wi th governing |egal standards, may not produce witten opinions
at all, and frequently have nenbers who are neither attorneys
nor are counseled by attorneys and cannot be expected to produce
the type of finely-tuned | egal reasoning expected froma court.

131 W& wunderstand and are synpathetic to the League's
concerns. W realize that nost board nenbers are not attorneys

and recognize that many boards in this state operate wthout

13 1n the 1959 version of the Wsconsin Statutes, which were
in effect at the tine the League penned these words, the
phrasing of Ws. Stat. 8§ 62.23(7)(e)9. was identical to today's
version. The statute has not changed.

16
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issuing witten opinions. W do not expect boards of zoning
appeal to produce judicial opinions. W agree, in fact, that a
witten decision is not required as long as a board's reasoning
is clear fromthe transcript of its proceedings.

132 Nonetheless, this court cannot and should not relax
its standards of reasoning to the point where the standards are
nonexi stent. A board may not sinply grant or deny an
application with conclusory statenents that the application does
or does not satisfy the statutory criteria. Accord League of

Wsconsin Minicipalities, Zoning Boards of Appeal at 10.

Rat her, we expect a board to express, on the record, its

reasoni ng why an application does or does not neet the statutory

% The League's position regarding the necessity of a
witten decision has apparently changed over the years. Al nost
50 years ago, the League plainly stated: "The decision of the
board mnust be reduced to witing and nust contain witten

reasons for the action taken . . . . The final disposition of
an appeal or application shall be in the form of a witten
resolution or order." League of Wsconsin Minicipalities,

Zoning Boards of Appeal: A Manual on Their Powers and Duties
wth Suggested Rules of Procedure 10, 45 (1960) (on file at
W sconsin State Law Library, Mdison, Wsconsin).

At oral argunent, the Board's counsel repeatedly asserted
that under the court of appeals' decision, boards are required

to provide an "explicitly reasoned witten decision." Cl oser
review of the court of appeals' opinion reveals that it never
used the word "witten." Opposi ng counsel also conceded that
the Board's decision need not be reduced to witing. Nei t her
does the controlling statute inpose such a requirenent; it
provides only that "The grounds of [the Board's] determ nation
shall be stated.™ Finally, we are wunable to |ocate any
Wsconsin case law requiring a witten decision. As neither

party asks us to inpose such a requirenent on the Board, we
decline to do so.
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criteria. Wthout such statenent of reasoning, it is inpossible
for the circuit court to neaningfully review a board's decision
and the value of «certiorari review beconmes worthless. See
Trudeau, 139 Ws. 2d at 110.

133 Finally, we address the Board's argument that it is
"particularly troublesonme and inpractical”" for a board to issue
an "explicitly reasoned decision"” because under the statute, the
decision may effectively be controlled by a mnority of the
boar d. W di sagree. Even when a board's decision is dictated
by a mnority, these controlling nmenbers of the board ought to
be able to articulate why an applicant has not satisfied its
burden of proof on unnecessary hardship or why the facts of
record cannot be reconciled wth sone requirenent of the
ordi nance or statute.

134 In its witten order, the Board sinply stated that
Lamar's application did not neet the ordinance criteria, then
recited the criteria. The court of appeals correctly perceived
the problem with this approach. The Board may not rest on a
declaration that an application does not neet certain ordinance
criteria; the Board nust explain why the application does not
nmeet the criteria. In this case, the Board's witten order did
not do so.

135 That, however, is not the end of the inquiry because,

as noted above, a witten determnation is not always necessary.
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W also review the transcript of the proceedings before the
Board. *®

136 Menber  Szymanksi disagreed wth Menber Wnkler's
assessnment that "W are faced with a very strong case of
har dshi p. " He also disagreed that non-conformng existing
signage could be cited as precedent. He said he "hoped"
exi sting signage "would be further dimnished" because "I'm not
a sign aficionado." He added that "the spirit and intent [of
the ordinance] has not been net . . . [and] the hardship also
has not been net, because it is intended to wind up generating
sone additional revenue for this facility .

137 Menber Szymanski's remarks that he hoped existing
signage would be dimnished and that he is not a "sign
aficionado," however heartfelt, are not relevant to a board's
determnation on a request for a variance. They mght be
characterized as expressions of his will and not his judgment.
H's other remarks were conclusory statenents that t he
application did not neet the ordinance criteria. Menber
Szymanski did not explain why the application and supporting
facts did not neet the criteria. H s objection to the sign's
revenue generation was not only a restatenent of criteria in the
M I waukee ordinances (see MIwaukee Code § 295-95-2-b-3-5

(al l eged hardshi p cannot be based solely on econom c grounds)),

15 As we have noted, see supra n.14, we do not believe that
the Board mnust provide a witten decision. Accordingly, we
proceed to consider the transcript of the proceedi ngs before the
Boar d.

19



2001AP3105

but also a near per se rejection of any variance for a
commercial sign

138 Chairman Zetley's coments were also insufficient to
justify a finding that the Board reasonably exercised its
di scretion. Chairman Zetley stated that he had three reasons
for voting to deny the application. First, he believed "the
exceptional circunmstances have not been net. | believe that
this is an economc issue.”" As we have noted, that reasoning is
insufficient because it is circular. It nmerely restated the

grounds laid out in the ordinance. Second, Zetley stated "there

[are] other purposes for this | and. It hasn't been shown that
there isn't another purpose for this Iland." As we have
described, this is a restatenent of the now abrogated "no
reasonabl e use" test. Chairman Zetley's second reason is

i nval i d. Third, Zetley stated, "neking the signs bigger and
bigger isn't sonething that this Chair is in favor of." Again,
a nenber's personal feelings about signs are irrelevant to the
Board's determ nation of whether the statutory criteria have
been net.

139 We conclude that the Board did not satisfactorily
express its reasons for denying Lamar's application. Qur renmand
will allow the Board to reconsider the facts in the wake of

Zi ervogel and Waushara County. We caution that we believe the

Board—wi th or wthout attorneys—ean do a far better job of
expressing its reasoning on the record. The Board must allow

for neaningful certiorari review by stating the "grounds" for
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its decision—the reasons that Lanmar's application does or does
not fit the statutory criteria.
V. CONCLUSI ON

40 W remand this cause to the «circuit court wth
instructions to remand it to the Board. On remand, the Board
should reconsider and, if necessary, rehear and decide this
matter in conformance with the new |egal standards governing
area variances. The Board mnust also adequately express its
reasons for approving or denying Lanmar's application under the
appropriate |egal standards. This reasoning need not be
enbodied in a witten decision as long as it is reflected in a
transcript of the proceedings. W express no opinion on whether
Lamar's application should be granted wunder Ziervogel and

Waushara County. The Board is the body best suited to nmake such

factual determ nations, and we remand this cause to allow it to
do so.
By the Court.—Fhe decision of the court of appeals is

af firned.
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141 SH RLEY S.  ABRAHANSON, C. J. (concurring). The
majority opinion is careful to explain that "[a] board may not
sinply grant or deny an application with conclusory statenents
that the application does or does not satisfy the statutory
criteria.™ Majority op., 132. | agree with the rule advanced
by the majority opinion.

42 The mmjority opinion analyzes each of the dissenters
rationales and |eaves an inportant question unanswered: When
there is no adequate witten opinion, does one board nenber's
explanation of his or her reasoning for granting or denying an
application speak for a nenber who is silent, offering no
reasoning, offers conflicting reasoning, or offers invalid or
uncl ear reasoni ng?

143 A witten opinion that adequately expresses reasoning
in which the requisite nunber of board nenbers joins is, wthout
guestion, the reasoning of the Board. When there is no adequate
witten opinion and the court |ooks at the transcript of the
proceedi ngs, majority op., Y3, the court no |onger |ooks at the
rationale of the board as an entity but rather |ooks at the
rational es of individuals who conprise the board.

144 The majority opinion has left uncertain whether each
menber's reasoning nust be analyzed when there is no witten
opi nion of the board.

145 Here, only one of the three proponents of the
variance, Board Menber Wnkler, expressed any reasoning prior to

casting his vote. A second proponent, Board Menber Caneron,
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asked, "What was the alderman's [position] on this?" Board
Menber Jackson seconded Board Menber Wnkler's notion to grant
t he variance, w thout nore.

146 The nmmjority opinion has left uncertain the procedure
each nmenber of a board nust follow to ensure that the Board as a
whol e has provi ded adequate reasoning for granting or denying an
application when the Board does not offer a witten opinion.

147 For the foregoing reasons, | wite separately.
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