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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s,  Lamar  Cent r al  

Out door ,  I nc.  v.  Boar d of  Zoni ng Appeal s,  No.  2001AP3105,  

unpubl i shed or der  ( Wi s.  Ct .  App.  June 17,  2003) .   I n a summar y 

di sposi t i on,  t he cour t  of  appeal s hel d t hat  t he Boar d of  Zoni ng 

Appeal s of  t he Ci t y of  Mi l waukee ( t he Boar d)  f ai l ed t o 

r easonabl y exer ci se i t s di scr et i on when i t  deni ed Lamar  Cent r al  

Out door ,  I nc. ' s ( Lamar ' s)  appl i cat i on f or  a di mensi onal  ar ea 

var i ance t o r ai se t he hei ght  of  a bi l l boar d.   The Boar d sought  

r evi ew i n t hi s cour t ,  and we now af f i r m because t he Boar d di d 
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not  pr oceed on t he cor r ect  t heor y of  l aw and because i t  f ai l ed 

t o adequat el y expr ess t he r easoni ng on whi ch i t  based i t s 

deci s i on.  

¶2 The Boar d consi der ed Lamar ' s appl i cat i on on Mar ch 22,  

2001.   Si nce t hen,  t hi s cour t  has i ssued t hr ee maj or  deci s i ons1 

r el at i ng t o t he l aw of  zoni ng var i ances.   I n l i ght  of  t he 

r evi sed st andar ds we announced i n t hose cases,  and t hr ough no 

f aul t  of  i t s  own,  t he Boar d di d not  pr oceed on t he cor r ect  

t heor y of  l aw.  

¶3 We al so concl ude t hat  t he r ecor d does not  show t hat  

t he Boar d r easonabl y exer ci sed i t s di scr et i on.   We ar e 

sympat het i c t o t he Boar d' s concer n,  echoed i n t he ami cus br i ef  

of  t he League of  Wi sconsi n Muni ci pal i t i es,  t hat  many boar d 

member s ar e not  l awyer s and cannot  be expect ed t o pr oduce a 

f i nel y t uned pi ece of  l egal  r easoni ng i n each case.   

Never t hel ess,  t hi s Boar d l i ke ot her  boar ds must  pr ovi de enough 

r easoni ng t o al l ow a cour t  t o meani ngf ul l y r evi ew i t s deci s i on.   

Thi s r easoni ng need not  be embodi ed i n a wr i t t en deci s i on as 

l ong as i t  i s  r ef l ect ed i n a t r anscr i pt  of  t he pr oceedi ngs.  

¶4 Ther ef or e,  we r emand t he cause t o t he c i r cui t  cour t  

f or  ent r y of  an or der  di r ect i ng t he Boar d t o r econsi der  and,  i f  

necessar y,  r ehear  and deci de t hi s mat t er  i n conf or mance wi t h t he 

new st andar ds gover ni ng ar ea var i ances.   On r emand,  t he Boar d 

                                                 
1St at e v.  Waushar a Count y Bd.  of  Adj ust ment ,  2004 WI  56,  271 

Wi s.  2d 547,  679 N. W. 2d 514;  St at e ex r el .  Zi er vogel  v.  
Washi ngt on Count y Bd.  of  Adj ust ment ,  2004 WI  23,  269 
Wi s.  2d 549,  676 N. W. 2d 401;  St at e v.  Out agami e Count y Bd.  of  
Adj ust ment ,  2001 WI  78,  244 Wi s.  2d 613,  628 N. W. 2d 376.   
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must  appl y t he appr opr i at e l egal  st andar ds and adequat el y 

expr ess t he r easons f or  i t s deci s i on on t he r ecor d.    

I .  FACTS 

¶5 Lamar  l eases pr oper t y adj acent  t o I nt er st at e Hi ghway 

43 ( I - 43)  i n Mi l waukee f or  t he pur pose of  mai nt ai ni ng an 

" out door  adver t i s i ng st r uct ur e. " 2  The st r uct ur e i s cur r ent l y 34 

f eet  hi gh and i s i nt ended t o be vi s i bl e t o nor t hbound and 

sout hbound t r af f i c  on I - 43.   At  some poi nt  i n t he past ,  t he 

Wi sconsi n Depar t ment  of  Tr anspor t at i on ( WDOT)  pl ant ed t r ees 

bet ween t he st r uct ur e and I - 43 t o ser ve as a noi se bar r i er .   The 

t r ees have si nce gr own t al l  enough t o par t i al l y  obst r uct  t he 

st r uct ur e as v i ewed f r om I - 43.  

¶6 At  f i r st ,  Lamar  at t empt ed t o r esol ve t he pr obl em by 

aski ng WDOT t o t r i m t he t r ees. 3  Unabl e t o convi nce t he WDOT t o 

act ,  Lamar  el ect ed t o t r y t o r ai se t he st r uct ur e above t he 

t r eet ops.   Lamar  cal cul at ed t hat  t o be vi s i bl e above t he t r ees,  

t he hei ght  of  t he st r uct ur e had t o i ncr ease 20 f eet ,  t o a t ot al  

of  54 f eet  hi gh.   As t he Mi l waukee Code of  Or di nances l i mi t s t he 

maxi mum hei ght  of  such st r uct ur es t o 40 f eet ,  Lamar  needed an 

ar ea var i ance i n or der  t o l awf ul l y i ncr ease t he st r uct ur e' s 

hei ght  beyond t he maxi mum hei ght  per mi t t ed by t he zoni ng code.   

Lamar  t her ef or e r equest ed an ar ea var i ance f r om t he Depar t ment  

                                                 
2 The pr oper t y i s l ocat ed at  1632 Nor t h 12t h St r eet  i n 

Mi l waukee.  

3 At  t he Boar d' s hear i ng,  Lamar  asser t ed t hat  t he WDOT had 
i nsi st ed upon usi ng i t s own t r ee- t r i mmi ng schedul e.   Al t hough i t  
pl anned on t r i mmi ng t he t r ees event ual l y,  i t  woul d not  do so at  
Lamar ' s r equest .  
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of  Ci t y Devel opment  ( DCD) .   DCD deni ed t hat  r equest . 4  On 

Febr uar y 7,  2001,  Lamar  appeal ed DCD' s deni al  by f i l i ng an 

appl i cat i on wi t h t he Boar d r equest i ng a di mensi onal  var i ance t o 

i ncr ease t he hei ght  of  t he st r uct ur e t o 54 f eet .  

¶7 The Boar d' s hear i ng on Lamar ' s appl i cat i on t ook pl ace 

on Mar ch 22,  2001.   At  t he hear i ng,  t he Boar d gave 

r epr esent at i ves f r om sever al  Ci t y of  Mi l waukee ( Ci t y)  

depar t ment s t he oppor t uni t y t o comment  on Lamar ' s appl i cat i on.   

The DCD had t he f i r st  oppor t uni t y t o comment ,  and i t s 

r epr esent at i ve st at ed:  

[ W] e do oppose t he var i ance r equest  t o r ai se t hi s 
above t he 40 f oot  hei ght  l i mi t .   We do not  see t hat  
spi r i t  and i nt ent  have been made.   I t  j ust  adds,  you 
know,  t he or di nance i s desi gned t o keep t he si gns at  
a——a hei ght .   We do not  see any except i onal  
c i r cumst ances her e t hat  mer i t  t hat .    

 ¶8 The Depar t ment  of  Nei ghbor hood Ser vi ces and Depar t ment  

of  Publ i c Wor ks al so had t he oppor t uni t y t o comment ,  but  di d 

not .   The Secr et ar y of  t he Boar d not ed t hat  t he l ocal  al der man 

had no opposi t i on t o t he appl i cat i on. 5 

 ¶9 Lamar ' s r epr esent at i ves at t empt ed t o convi nce t he 

Boar d t o gr ant  t he var i ance.   Fi r st ,  t hey pr esent ed t he Boar d 

wi t h sever al  phot ogr aphs of  t he pr oper t y,  showi ng t he st r uct ur e 

                                                 
4 Lamar  al so r equest ed a speci al  use per mi t  pur suant  t o 

Mi l waukee Code 295- 513- 16 because i t s st r uct ur e i s l ocat ed 
wi t hi n 300 f eet  of  a mul t i - f ami l y r esi dent i al  di st r i ct .   The DCD 
gr ant ed t hat  per mi t ,  and al t hough i t  was br i ef l y di scussed 
bef or e t he Boar d,  i t  i s  not  at  i ssue her e.  

5 Al der man Wi l l i e L.  Hi nes wr ot e a l et t er  ur gi ng t he Boar d 
t o appr ove t he var i ance.  
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bot h bef or e and af t er  i t  became obscur ed by t he t r ees.   Next ,  

Lamar  pr esent ed t he Boar d wi t h sever al  maps of  t he ar ea 

sur r oundi ng t he si gn.   One of  t he maps showed near by l ocat i ons 

at  whi ch t he Boar d had appr oved var i ances f or  s i gns up t o 100 

f eet  hi gh.  

 ¶10 Af t er  Lamar ' s pr esent at i on,  t he Boar d di scussed t he 

appl i cat i on.   As t he Boar d' s di scussi on i s cr i t i cal  t o our  

hol di ng,  we r epr oduce subst ant i al  por t i ons of  i t s  debat e:  

BOARD MEMBER WI NKLER:  My comment  t o t he boar d i s  t hat  
I  t hi nk t hi s i s a per f ect  case t hat  i l l ust r at es a 
har dshi p.   Thi s has been a convi nci ng pr esent at i on t o 
me.   I  t hi nk t he or i gi nal  i nt ent  or  t he i dea 
of  .  .  .  a har dshi p was t o r el i eve a l andowner  
f r om .  .  .  t he di mi ni shed use of  t he pr oper t y because 
of  t he conf i gur at i on of  t he pr oper t y.   Now,  her e we 
have a l i t t l e var i ance on t hat .   I t ' s  .  .  .  t he 
l ocat i on of  t he pr oper t y t hat ' s become i sol at ed.   I t ' s  
not  t he shape of  t he pr oper t y i t sel f ,  al t hough I  t hi nk 
t he way i n whi ch t o r ead .  .  .  t he var i ance 
r equi r ement  .  .  .  of  a har dshi p as i t  cur r ent l y 
appl i es t o t hi s pr oper t y.   We ar e f aced wi t h a ver y 
st r ong case of  a har dshi p.   That  woul d be my comment .  

CHAI RMAN ZETLEY:  Fur t her  comment s,  quest i ons? 

BOARD MEMBER SZYMANSKI :  I  guess I ' m not  r eal l y i n 
agr eement  wi t h you on t hat  one,  Scot t y.   The appl i cant  
i s c i t i ng some exi st i ng s i gnage t hat  we shoul d use as 
a pr ecedent  t o al l ow t hi s adver t i s i ng t o be i ncr eased 
i n hei ght [  ] .   Exi st i ng s i gnage,  I  woul d hope,  woul d 
f ur t her  be di mi ni shed.   Agai n,  I ' m not  a s i gn 
af i c i onado.   I  woul d agr ee wi t h .  .  .  Mr .  Ri char dson' s 
comment s t hat  t he spi r i t  and i nt ent  has not  
been .  .  .  met .   And I  t hi nk t he har dshi p al so has not  
been met ,  because i t  i s  i nt ended t o wi nd up gener at i ng 
some addi t i onal  r evenue f or  t hi s 
f aci l i t y  .  .  .  I ' m .  .  .  not  of  t he——on t he same si de 
of  t he coi n as you ar e,  Scot t y.  

.  .  .  .   
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BOARD MEMBER WI NKLER:  I  j ust  t hi nk wi t h t he nat ur e of  
t he s i gns .  .  .  .   Si gns al ways have t wo pur poses.   
One t o gener at e r evenue,  and one t o make i t sel f  known,  
make i t sel f  v i s i bl e.   I  don' t  know what  el se you can 
do wi t h a s i gn.   And so i f  you can' t  go t o sur r oundi ng 
si gns as exampl es and t hen,  al so,  i l l ust r at e as t hey 
have hi st or i cal l y,  how t he pr oper t y has become 
i sol at ed and t r ee cover ed t hr ough no f aul t  of  t hei r  
own.   I t ' s  not  sel f - i mposed.   And economi cs ar e al ways 
goi ng t o be .  .  .  an el ement  of  t he pr esent at i on f or  a 
har dshi p i n s i gn cases.  

CHAI RMAN ZETLEY:  But  t hen,  i f  t hat ' s t he case,  t hen i t  
can' t  be met  accor di ng t o t he st andar d.  

BOARD MEMBER WI NKLER:  Wel l ,  I —— 

CHAI RMAN ZETLEY:  You' r e ar gui ng t hat ,  and t hat ' s——I f  
t hey can' t  have r evenue on t he s i gn,  t hat ' s a r evenue 
i ssue.   That ' s not ——That  doesn' t  meet  t he hei ght ——
har dshi p cr i t er i a.   Speci f i cal l y,  i n 
t he .  .  .  cr i t er i a i t  says i t  can' t  be based sol el y on 
economi c cr i t er i a.  

BOARD MEMBER WI NKLER:  Wel l ,  t hen i t ' s  not .   Then 
i n .  .  .  my opi ni on i t  i s  not  based sol el y on economi c 
cr i t er i a.   I t ' s  based upon vi s i bi l i t y  cr i t er i a.   And 
t he vi s i bi l i t y  because of  t he i sol at i on of  t he 
pr oper t y and t he way t he hi ghways have al l  been set  up 
t o cr i ss- cr oss and——and basi cal l y hem t hi s pl ace i n,  
t hat ,  t oget her  wi t h t he——t he DOT const r uct i on or  t he 
pl ant i ng of  t r ees convi nces me we' ve got  a har dshi p.  

.  .  .  .   

BOARD MEMBER WI NKLER:  I ' m vot i ng i n f avor .   I ' m goi ng 
t o make a mot i on havi ng f ound t hat  al l  t he cr i t er i a 
have been met  f or  a var i ance and speci al  use,  based 
upon a t echni cal  r evi ew conduct ed by t he depar t ment s,  
t he t est i mony r ecei ved t oday by t he boar d,  t hi s 
exhi bi t ,  whi ch I  t hi nk wi l l ——I  woul d of f er  t o be 
Exhi bi t  1,  mar ked and r ecei ved,  t hat  was gi ven t o us 
by t he appl i cant ,  and t he t est i mony r ecei ved t oday by 
t he boar d,  I  move t o gr ant  t hi s var i ance t o r un wi t h 
t he l and.    
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 ¶11 The Boar d t hen vot ed on t he appl i cat i on.   The 

cont r ol l i ng st at ut e r equi r es a super maj or i t y vot e t o gr ant  such 

var i ances, 6 so t hat  f our  of  t he f i ve Boar d member s had t o vot e 

" yes"  i n or der  t o gr ant  t he var i ance.   One Boar d member  

( Szymanski )  vot ed no;  t hr ee vot ed yes.   Chai r man Zet l ey wai t ed 

unt i l  t he ot her s had vot ed,  t hen spoke:  

I  wi l l  vot e agai nst  t he var i ance f or  t he i ncr eased 
hei ght  r est r i ct i on.   I  bel i eve t hat  t he cr i t er i a f or  
har dshi p has not  been met .   I  bel i eve t he except i onal  
c i r cumst ances have not  been met .   I  bel i eve t hat  t hi s 
i s an economi c i ssue.   I  agr ee wi t h Henr y,  and I  
bel i eve t hat  t he——t her e [ ar e]  ot her  pur poses f or  t hi s  
l and.   I t  hasn' t  been shown t hat  t her e i sn' t  anot her  
pur pose f or  t hi s l and.   I  al so bel i eve t hat  t her e i s——
I t  hasn' t  been shown,  pr eser vat i on and pr oper t y 
r i ght s,  and t hi r d,  i t ' s——i t ' s back t o t he same 
ar gument ,  but  i t ' s  a t hi r d obj ect i on by t he Chai r  i n 
t hat  j ust  maki ng t he si gns bi gger  and bi gger  i sn' t  
somet hi ng t hat  t hi s Chai r  i s  i n f avor  of ,  but  t hat ' s 
j ust  my t hi r d posi t i on on i t .   I t ' s  based t hat  t he 
cr i t er i a haven' t  been met .  

 ¶12 Chai r man Zet l ey ' s " no"  vot e deni ed Lamar  t he 

super maj or i t y i t  needed,  so t hat  t he Boar d deni ed Lamar ' s appeal  

f or  t he ar ea var i ance.   Fi ve days l at er ,  t he Boar d i ssued i t s 

wr i t t en deci s i on,  i n whi ch t he Boar d concl uded t hat  Lamar ' s 

appl i cat i on was " not  consi st ent  wi t h"  t he Mi l waukee Code of  

Or di nances.   The Boar d t hen r eci t ed t he pr ov i s i ons of  t he 

or di nance.   Accor di ngl y,  " [ o] n t he basi s of  t he Fi ndi ngs,  

                                                 
6 Wi sconsi n St at .  § 62. 23( 7) ( e) 9.  ( 2001- 02)  pr ovi des t hat  

" The concur r i ng vot e of  4 member s of  t he boar d shal l  be 
necessar y t o r ever se any or der ,  r equi r ement ,  deci s i on or  
det er mi nat i on of  any .  .  .  admi ni st r at i ve of f i c i al . "   Al l  
subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2001-
02 edi t i on unl ess ot her wi se not ed.  
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Concl usi ons,  and t he r ecor d her ei n, "  t he Boar d deni ed t he 

var i ance.  

 ¶13 Lamar  exer ci sed i t s st at ut or y r i ght  t o cer t i or ar i  

r evi ew i n t he c i r cui t  cour t . 7  On Sept ember  19,  2001,  t he cour t  

af f i r med t he Boar d' s deci s i on because " I t  was r easonabl e f or  t he 

boar d t o concl ude a hei ght  var i ance f or  a bi l l boar d was an 

economi c i ssue.   The f act  t hat  t he boar d mi ght  have r eached a 

di f f er ent  concl usi on does not  make t he concl usi on i t  di d r each 

ei t her  ar bi t r ar y or  capr i c i ous. "  

 ¶14 Lamar  appeal ed,  and t he cour t  of  appeal s summar i l y 

r ever sed.   Lamar ,  unpubl i shed or der  at  1.   The cour t  concl uded 

t hat  t he Boar d' s " per f unct or y r eci t at i on"  of  t he cr i t er i a i n t he 

Mi l waukee Code di d not  const i t ut e a r easonabl e exer ci se of  

di scr et i on.   I d.  at  1- 2.   On t he cont r ar y,  t he cour t  of  appeal s 

bel i eved t he Boar d di d not  exer ci se i t s di scr et i on at  al l .   I d.  

at  2.   The cour t  of  appeal s r emanded t he case t o t he c i r cui t  

cour t  t o " di r ect  [ t he Boar d]  t o vacat e i t s or der ,  appl y t he 

cr i t er i a t o t he f act s,  and pr ovi de an expl i c i t l y  r easoned 

deci s i on on Lamar ' s appl i cat i on. "   I d.  at  2,  4.   The Boar d 

sought  r evi ew i n t hi s cour t .  

I I .  GENERAL PRI NCI PLES AND STANDARD OF REVI EW 

 ¶15 The l egi s l at ur e has gr ant ed t he zoni ng power  t o c i t i es8 

and ot her  l ocal  gover nment s,  but  has condi t i oned t hat  power  wi t h 

                                                 
7 See Wi s.  St at .  § 62. 23( 7) ( e) 10.  

8 See Wi s.  St at .  § 62. 23( 7) ( a)  ( Ci t y counci l  may exer ci se 
t he zoni ng power  " [ f ] or  t he pur pose of  pr omot i ng heal t h,  saf et y,  
mor al s or  t he gener al  wel f ar e of  t he communi t y. " ) .  
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cer t ai n saf eguar ds.   Among t hese saf eguar ds f or  c i t i es i s a 

boar d of  zoni ng appeal s,  whi ch must  be cr eat ed by any ci t y 

exer ci s i ng t he zoni ng power .   Wi s.  St at .  § 62. 23( 7) ( e) 1.  ( " The 

counci l  .  .  .  shal l  by or di nance pr ovi de f or  t he appoi nt ment  of  

a boar d of  appeal s .  .  .  . " ) .   The boar d consi st s of  f i ve 

member s appoi nt ed by t he mayor .   Wi s.  St at .  § 62. 23( 7) ( e) 2.   The 

pur pose of  a boar d i s t o hear  appeal s f r om any per son 

" aggr i eved"  by a zoni ng deci s i on of  a muni ci pal  admi ni st r at i ve 

of f i c i al .   Wi s.  St at .  § 62. 23( 7) ( e) 4.   I n or der  f or  a boar d t o 

over t ur n t he muni ci pal  of f i c i al ' s  deci s i on,  a super maj or i t y 

vot e——f our  of  t he f i ve member s——i s r equi r ed.   

Wi s.  St at .  § 62. 23( 7) ( e) 9.   " The gr ounds of  ever y such 

det er mi nat i on shal l  be st at ed. "   I d.    

 ¶16 Thi s case i s bef or e us on cer t i or ar i  r evi ew,  and we 

t her ef or e accor d a pr esumpt i on of  " cor r ect ness and val i di t y"  t o 

t he Boar d' s dec i s i on.   St at e ex r el .  Zi er vogel  v.  Washi ngt on 

Count y Bd.  of  Adj ust ment ,  2004 WI  23,  ¶13,  269 Wi s.  2d 549,  676 

N. W. 2d 401.   Our  r evi ew i s l i mi t ed t o:  ( 1)  whet her  t he Boar d 

kept  wi t hi n i t s j ur i sdi ct i on;  ( 2)  whet her  i t  pr oceeded on a 

cor r ect  t heor y of  l aw;  ( 3)  whet her  i t s act i on was ar bi t r ar y,  

oppr essi ve,  or  unr easonabl e and r epr esent ed i t s wi l l  and not  i t s 

j udgment ;  and ( 4)  whet her  t he Boar d mi ght  r easonabl y make t he 

or der  or  det er mi nat i on i n quest i on based on t he evi dence.   I d. ,  

¶14.   We concl ude t hat  t he Boar d' s act i on does not  sat i sf y t he 

second and t hi r d pr ongs of  t hi s t est .  
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I I I .  CORRECT THEORY OF LAW 

 ¶17 The Boar d t ook up t hi s mat t er  i n Mar ch 2001.   At  t he 

t i me,  t he cont r ol l i ng l aw was our  deci s i on i n St at e v.  Kenosha 

Count y Boar d of  Adj ust ment ,  218 Wi s.  2d 396,  577 N. W. 2d 813 

( 1998) .   I n Kenosha Count y,  t he cour t  hel d t hat  t he pr oper  

st andar d f or  eval uat i ng a r equest  f or  an ar ea var i ance9 was 

whet her  t he l andowner  woul d be l ef t  wi t h " no r easonabl e use of  

t he pr oper t y wi t hout  a var i ance. "   I d.  at  413.   I n ot her  wor ds,  

i f  t he l andowner  had a " f easi bl e use"  wi t hout  t he var i ance,  t he 

appl i cat i on shoul d be deni ed.   I d.  

 ¶18 An exami nat i on of  t he t r anscr i pt  shows t hat  at  l east  

one of  t he Boar d member s at t empt ed t o appl y t he Kenosha Count y 

" no r easonabl e use"  t est .   Chai r man Cr ai g Zet l ey,  expl ai ni ng hi s 

deci s i on t o cast  t he vot e ul t i mat el y r esponsi bl e f or  denyi ng 

Lamar ' s appl i cat i on,  r emar ked t hat  " t her e [ ar e]  ot her  pur poses 

f or  t hi s l and.   I t  hasn' t  been shown t hat  t her e i sn' t  anot her  

pur pose f or  t hi s l and. "  

 ¶19 Lamar  f i l ed i t s  cer t i or ar i  br i ef  wi t h t he c i r cui t  

cour t  on June 12,  2001.   On June 29,  2001,  t hi s cour t  r eached a 

di v i ded deci s i on i n St at e v .  Out agami e Count y Boar d of  

Adj ust ment ,  2001 WI  78,  244 Wi s.  2d 613,  628 N. W. 2d 376.   I n 

Out agami e Count y,  t he cour t  spl i t  over  whet her  t he " no 

r easonabl e use"  st andar d shoul d be " over r ul ed ( t hr ee j ust i ces) ,  

                                                 
9 I n St at e v.  Kenosha Count y Boar d of  Adj ust ment ,  t he 

par t i es di sput ed whet her  t he same t est  shoul d appl y t o use 
var i ances and ar ea var i ances,  and t he cour t  ul t i mat el y di d not  
deci de " whet her  t her e i s a di f f er ence bet ween t he t wo t ypes of  
var i ances. "   218 Wi s.  2d 396,  412 n. 10,  577 N. W. 2d 813 ( 1998) .  
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mai nt ai ned but  not  appl i ed t o def eat  t he ar ea var i ance i n [ t hat ]  

case ( t wo j ust i ces i n concur r ence)  or  mai nt ai ned and appl i ed t o 

def eat  t he var i ance ( t wo j ust i ces i n di ssent ) . "   Zi er vogel ,  269 

Wi s.  2d 549,  ¶3 ( c i t i ng Out agami e Count y,  244 Wi s.  2d 613,  ¶5) .   

I n i t s br i ef  t o t he c i r cui t  cour t ,  f i l ed Jul y 12,  2001,  t he 

Boar d c i t ed t he newl y r el eased Out agami e Count y deci s i on.  

¶20 Whi l e t hi s case wended i t s way t hr ough t he appel l at e 

pr ocess,  t hi s cour t  deci ded t wo mor e cases di r ect l y r el evant  t o 

t he Boar d' s deci s i on.   I n Zi er vogel ,  r el eased Mar ch 19,  2004,  a 

mor e uni t ed cour t  det er mi ned t hat  t he " no r easonabl e use"  t est  

was " unwor kabl e and unf ai r "  when used t o eval uat e appl i cat i ons 

f or  ar ea var i ances.   Zi er vogel ,  269 Wi s.  2d 549,  ¶¶4- 5.   The 

cour t  r evi t al i zed a st andar d f i r st  announced i n Snyder  v.  

Waukesha Count y Zoni ng Boar d of  Adj ust ment ,  74 Wi s.  2d 468,  247 

N. W. 2d 98 ( 1976) .   Under  t he Snyder  st andar d,   

when consi der i ng an ar ea var i ance,  t he quest i on of  
whet her  unnecessar y har dshi p .  .  .  exi st s i s best  
expl ai ned as whet her  compl i ance wi t h t he st r i ct  l et t er  
of  t he r est r i ct i ons gover ni ng ar ea,  set  backs,  
f r ont age,  hei ght ,  bul k or  densi t y woul d unr easonabl y 
pr event  t he owner  f r om usi ng t he pr oper t y f or  a 
per mi t t ed pur pose or  woul d r ender  conf or mi t y wi t h such 
r est r i ct i ons unnecessar i l y  bur densome.    

Zi er vogel ,  269 Wi s.  2d 549,  ¶7 ( quot i ng Snyder ,  74 Wi s.  2d at  

475)  ( i nt er nal  c i t at i ons omi t t ed) .    

¶21 The cour t  added t hat  i n maki ng i t s det er mi nat i on,  a 

boar d must  consi der  t he pur pose of  t he zoni ng r est r i ct i on,  i t s  

ef f ect  on t he pr oper t y,  and t he ef f ect  a var i ance woul d have on 

t he nei ghbor hood and t he l ar ger  publ i c i nt er est .   I d. ,  ¶7.   We 
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r emanded t he Zi er vogel  case because " whet her  [ t he Snyder ]  

st andar d i s met  i n t hi s case wi l l  depend upon t he boar d of  

adj ust ment ' s consi der at i on of  t he [ newl y announced t est ] . "   I d. ,  

¶42.  

¶22 Two mont hs l at er ,  we r el eased St at e v.  Waushar a Count y 

Boar d of  Adj ust ment ,  2004 WI  56,  271 Wi s.  2d 547,  679 

N. W. 2d 514.   I n Waushar a Count y,  we r ei t er at ed t he abr ogat i on of  

t he " no r easonabl e use"  t est  f or  eval uat i ng ar ea var i ances.   The 

par t y seeki ng a var i ance i n t hat  case asser t ed t hat  t he 

Wi sconsi n l aw on var i ances was " i n a st at e of  conf usi on"  due t o 

t he i nt er pl ay among Snyder ,  Kenosha Count y,  and Out agami e 

Count y.   I d. ,  ¶¶16- 18.   The cour t  candi dl y acknowl edged:  " I t  i s  

evi dent  t hat  t her e i s some conf usi on over  how t o i nt er pr et  and 

appl y our  deci s i ons i n Snyder ,  Kenosha Count y,  and Out agami e 

Count y. "   I d. ,  ¶23.   We st at ed i n Waushar a Count y t hat  our  

pur pose was t o " gi ve boar ds of  adj ust ment  and Wi sconsi n cour t s 

suf f i c i ent  gui dance as t o how t o r esol ve t hese t ypes of  cases i n 

t he f ut ur e. "   I d.   The cour t  admi t t ed t hat  " i t  appear s t hat  t he 

no r easonabl e use st andar d has been appl i ed,  s i nce [ Kenosha 

Count y] ,  i n a ver y r est r i ct i ve manner . "   I d. ,  ¶32.   I n l i ght  of  

t he new st andar ds i t  announced,  t he cour t  r emanded t he case f or  

r enewed consi der at i on of  t he f act s.   I d. ,  ¶35.    

¶23 As di d t he Washi ngt on Count y Boar d of  Adj ust ment  i n 

Zi er vogel 10 and t he Waushar a Count y Boar d of  Adj ust ment  i n 

                                                 
10 The appl i cat i on was consi der ed on Oct ober  22,  2001.   

Zi er vogel ,  269 Wi s.  2d 549,  ¶11.  
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Waushar a Count y, 11 t he Boar d i n t he i nst ant  case eval uat ed 

Lamar ' s appl i cat i on i n 2001 under  t he Kenosha Count y " no 

r easonabl e use"  r ul e.   At  t hat  t i me,  t he st at e of  t he l aw was 

uncer t ai n.   The ver y pur pose of  t he Waushar a Count y deci s i on was 

t o gi ve boar ds of  adj ust ment  gui dance i n r esol v i ng ar ea var i ance 

appl i cat i ons.   We see no r eason why,  l i ke t hose ot her  t wo 

boar ds,  t hi s Boar d shoul d not  have t he oppor t uni t y t o r eeval uat e 

t he f act s under  t he pr i nci pl es we l ai d out  i n Zi er vogel ,  

Waushar a Count y,  and Out agami e Count y.  

¶24 The Boar d' s f ai l ur e t o pr oceed on t he cor r ect  t heor y 

of  l aw i ndependent l y j ust i f i es a r emand.   However ,  counsel  f or  

t he Boar d at  or al  ar gument  emphasi zed t hat  such a deci s i on woul d 

not  answer  t he cr i t i cal  quest i on bef or e t he cour t  i nvol v i ng 

whet her  t he Boar d must  del i ver  an " expl i c i t l y  r easoned wr i t t en 

deci s i on, "  nor  woul d i t  pr ovi de gui dance t o ot her  boar ds of  

zoni ng appeal  ar ound t he st at e.   We agr ee t hat  c l ar i f i cat i on of  

t he cour t  of  appeal s '  deci s i on i s r equi r ed,  and accor di ngl y,  we 

pr oceed t o di scuss t he adequacy of  t he Boar d' s r easoni ng.  

I V.  ADEQUACY OF THE BOARD' S REASONI NG 

¶25 Cer t ai nl y,  a cour t ' s  r evi ew of  a zoni ng boar d' s 

deci s i on i s def er ent i al ;  t he cour t  " must  accor d a pr esumpt i on of  

cor r ect ness and val i di t y t o a boar d of  adj ust ment ' s deci s i on. "   

Zi er vogel ,  269 Wi s.  2d 549,  ¶13.   The cour t  shoul d not  di st ur b a 

                                                 
11 The appl i cat i on was consi der ed " i n 2001. "   Waushar a 

Count y,  271 Wi s.  2d 547,  ¶6.  
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boar d' s f i ndi ngs i f  any r easonabl e v i ew of  t he evi dence suppor t s 

t hem.   Waushar a Count y,  271 Wi s.  2d 547,  ¶13.    

¶26 For  cer t i or ar i  r evi ew t o be meani ngf ul ,  however ,  a 

boar d must  gi ve t he r evi ewi ng cour t  somet hi ng t o r evi ew.   St at e 

v.  Tr udeau,  139 Wi s.  2d 91,  110,  408 N. W. 2d 337 ( 1987) ;  see al so 

3 Yokl ey Zoni ng Law and Pr act i ce § 18- 9 at  18- 62 ( MacGr egor  r ev.  

2002)  ( her ei naf t er  Yokl ey,  Zoni ng Law and Pr act i ce)  ( " The r ecor d 

made bef or e a boar d of  adj ust ment  i s essent i al  t o an enl i ght ened 

det er mi nat i on of  i t s  act i on by a gover ni ng body or  by a cour t  on 

r evi ew" ) ;  3 Rat hkopf  The Law of  Zoni ng and Pl anni ng § 62: 47 at  

62- 133 ( 4t h ed.  ( Zi egl er  r ev. )  1975,  supp.  2004)  ( " [ T] he most  

common r eason f or  a r emand i s t hat  t he f i ndi ngs of  f act  upon 

whi ch t he det er mi nat i on shoul d be based ar e ei t her  ent i r el y 

absent  or  ar e so i nadequat e t hat  t he det er mi nat i on cannot  

adequat el y be r evi ewed. " ) .   " The maj or i t y v i ew i s now t hat  

boar ds ar e gener al l y r equi r ed t o make f i ndi ngs of  f act  and st at e 

r easons f or  t hei r  deci s i ons. "   Yokl ey,  Zoni ng Law and Pr act i ce 

§ 20- 16 at  20- 68.   I n t hi s case,  t he cour t  of  appeal s 

char act er i zed t he Boar d' s or der  as exhi bi t i ng an " absence of  

di scr et i on. "   Lamar ,  unpubl i shed or der  at  2.   Thi s amount s t o a 

v i ol at i on of  t he t hi r d pr ong of  cer t i or ar i  r evi ew.  

¶27 The cont r ol l i ng st at ut e i s pi t hy,  pr ovi di ng onl y t hat  

" The gr ounds of  ever y such det er mi nat i on shal l  be st at ed. "   

Wi s.  St at .  § 62. 23( 7) ( e) 9.   The t er m " gr ounds"  i s  not  def i ned i n 

t he st at ut e.   Accor di ngl y,  we l ook t o t he common,  or di nar y,  and 

accept ed meani ng of  t he wor d.   St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 
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N. W. 2d 110.   A " gr ound"  i n t he l egal  sense i s def i ned as " The 

r eason or  poi nt  t hat  somet hi ng ( as a l egal  c l ai m or  ar gument )  

r el i es on f or  val i di t y. "   Bl ack' s Law Di ct i onar y 710 ( 7t h ed.  

1999) .   The Boar d st at ed i n concl usor y f ashi on t hat  Lamar ' s 

appl i cat i on was deni ed because i t  di d not  meet  var i ous st at ut or y 

cr i t er i a.   We bel i eve t hat  Lamar  had t he r i ght  t o know not  onl y 

t he st at ut or y cr i t er i a under  whi ch t he Boar d r ej ect ed i t s c l ai m,  

but  al so t he r easons ( " gr ounds" )  why t he Boar d deci ded t hat  t he 

f act s di d not  f i t  t he st at ut or y cr i t er i a.    

¶28 Such an appr oach i s consi st ent  wi t h hi st or i cal  

i nt er pr et at i ons of  Wi s.  St at .  § 62. 23( 7) ( e) 9.   I n 1960 t he 

League of  Wi sconsi n Muni ci pal i t i es publ i shed Zoni ng Boar ds of  

Appeal :  A Manual  on Thei r  Power s and Dut i es wi t h Suggest ed Rul es 

of  Pr ocedur e. 12  The League i nt ended t o pr ovi de gui dance f or  

Wi sconsi n' s boar ds of  zoni ng appeal .   I n di scussi ng t he r equi r ed 

f or m of  a boar d' s deci s i on,  t he League st at ed:  

The deci s i on of  t he boar d .  .  .  must  
cont ai n .  .  .  r easons f or  t he act i on t aken .  .  .  .   I t  
i s  not  suf f i c i ent  f or  t he boar d t o gi ve i t s r easons i n 
t he wor ds of  t he st at ut e such as,  " The var i ance i s 
gr ant ed because owi ng t o speci al  condi t i ons,  a l i t er al  
enf or cement  of  t he pr ovi s i ons of  t he or di nance wi l l  
r esul t  i n pr act i cal  di f f i cul t y or  unnecessar y 
har dshi p. "   The exact  nat ur e of  t he har dshi p or  
di f f i cul t y f ound by t he boar d shoul d be st at ed.  

                                                 
12 On f i l e at  Wi sconsi n St at e Law Li br ar y,  Madi son,  

Wi sconsi n.  
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I d.  at  10 ( c i t i ng Wi s.  St at .  § 62. 23( 7) ( e) 9. 13 ( emphasi s added) .  

¶29 Requi r i ng t he Boar d t o pr ovi de r easons f or  i t s  

det er mi nat i on i s al so consi s t ent  wi t h common sense and 

t r adi t i onal  not i ons of  due pr ocess.   Accor d Gol dber g v.  Kel l y,  

397 U. S.  254,  267- 68 ( 1970)  ( " [ Due pr ocess]  pr i nci pl es r equi r e 

t hat  a r eci pi ent  have t i mel y and adequat e not i ce det ai l i ng t he 

r easons f or  a pr oposed [ benef i t ]  t er mi nat i on. " ) .  

¶30 The Boar d,  and t he League of  Wi sconsi n Muni ci pal i t i es  

as ami cus,  ar gue t hat  we pr oceed down a s l i pper y s l ope i f  we 

af f i r m t he cour t  of  appeal s '  concl usi on t hat  t he Boar d' s  

di scussi on was i nadequat e.   They ar gue t hat  under  t he cour t  of  

appeal s '  deci s i on,  boar ds of  zoni ng appeal s must  pr oduce an 

" expl i c i t l y  r easoned wr i t t en dec i s i on. "   They not e t hat  we her e 

consi der  t he deci s i on of  t he Boar d of  Zoni ng Appeal s f or  t he 

Ci t y of  Mi l waukee,  Wi sconsi n' s l ar gest  communi t y.   I n smal l er  

communi t i es,  t hey obser ve,  t he boar ds may have l ess exper i ence 

wi t h gover ni ng l egal  st andar ds,  may not  pr oduce wr i t t en opi ni ons 

at  al l ,  and f r equent l y have member s who ar e nei t her  at t or neys 

nor  ar e counsel ed by at t or neys and cannot  be expect ed t o pr oduce 

t he t ype of  f i nel y- t uned l egal  r easoni ng expect ed f r om a cour t .   

¶31 We under st and and ar e sympat het i c t o t he League' s 

concer ns.   We r eal i ze t hat  most  boar d member s ar e not  at t or neys 

and r ecogni ze t hat  many boar ds i n t hi s st at e oper at e wi t hout  

                                                 
13 I n t he 1959 ver si on of  t he Wi sconsi n St at ut es,  whi ch wer e 

i n ef f ect  at  t he t i me t he League penned t hese wor ds,  t he 
phr asi ng of  Wi s.  St at .  § 62. 23( 7) ( e) 9.  was i dent i cal  t o t oday' s 
ver si on.   The st at ut e has not  changed.   
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i ssui ng wr i t t en opi ni ons.   We do not  expect  boar ds of  zoni ng 

appeal  t o pr oduce j udi c i al  opi ni ons.   We agr ee,  i n f act ,  t hat  a 

wr i t t en deci s i on i s not  r equi r ed as l ong as a boar d' s r easoni ng 

i s c l ear  f r om t he t r anscr i pt  of  i t s  pr oceedi ngs. 14 

¶32 Nonet hel ess,  t hi s cour t  cannot  and shoul d not  r el ax 

i t s st andar ds of  r easoni ng t o t he poi nt  wher e t he st andar ds ar e 

nonexi st ent .   A boar d may not  s i mpl y gr ant  or  deny an 

appl i cat i on wi t h concl usor y st at ement s t hat  t he appl i cat i on does 

or  does not  sat i sf y t he st at ut or y cr i t er i a.   Accor d League of  

Wi sconsi n Muni ci pal i t i es,  Zoni ng Boar ds of  Appeal  at  10.   

Rat her ,  we expect  a boar d t o expr ess,  on t he r ecor d,  i t s  

r easoni ng why an appl i cat i on does or  does not  meet  t he st at ut or y 

                                                 
14 The League' s posi t i on r egar di ng t he necessi t y of  a 

wr i t t en deci s i on has appar ent l y changed over  t he year s.   Al most  
50 year s ago,  t he League pl ai nl y st at ed:  " The deci s i on of  t he 
boar d must  be r educed t o wr i t i ng and must  cont ai n wr i t t en 
r easons f or  t he act i on t aken .  .  .  .   The f i nal  di sposi t i on of  
an appeal  or  appl i cat i on shal l  be i n t he f or m of  a wr i t t en 
r esol ut i on or  or der . "   League of  Wi sconsi n Muni ci pal i t i es,  
Zoni ng Boar ds of  Appeal :  A Manual  on Thei r  Power s and Dut i es 
wi t h Suggest ed Rul es of  Pr ocedur e 10,  45 ( 1960)  ( on f i l e at  
Wi sconsi n St at e Law Li br ar y,  Madi son,  Wi sconsi n) .  

At  or al  ar gument ,  t he Boar d' s counsel  r epeat edl y asser t ed 
t hat  under  t he cour t  of  appeal s '  deci s i on,  boar ds ar e r equi r ed 
t o pr ovi de an " expl i c i t l y  r easoned wr i t t en deci s i on. "   Cl oser  
r evi ew of  t he cour t  of  appeal s '  opi ni on r eveal s t hat  i t  never  
used t he wor d " wr i t t en. "   Opposi ng counsel  al so conceded t hat  
t he Boar d' s deci s i on need not  be r educed t o wr i t i ng.   Nei t her  
does t he cont r ol l i ng st at ut e i mpose such a r equi r ement ;  i t  
pr ovi des onl y t hat  " The gr ounds of  [ t he Boar d' s]  det er mi nat i on 
shal l  be st at ed. "   Fi nal l y,  we ar e unabl e t o l ocat e any 
Wi sconsi n case l aw r equi r i ng a wr i t t en deci s i on.   As nei t her  
par t y asks us t o i mpose such a r equi r ement  on t he Boar d,  we 
decl i ne t o do so.    
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cr i t er i a.   Wi t hout  such st at ement  of  r easoni ng,  i t  i s  i mpossi bl e 

f or  t he c i r cui t  cour t  t o meani ngf ul l y r evi ew a boar d' s deci s i on,  

and t he val ue of  cer t i or ar i  r evi ew becomes wor t hl ess.   See 

Tr udeau,  139 Wi s.  2d at  110.  

¶33 Fi nal l y,  we addr ess t he Boar d' s ar gument  t hat  i t  i s  

" par t i cul ar l y t r oubl esome and i mpr act i cal "  f or  a boar d t o i ssue 

an " expl i c i t l y  r easoned deci s i on"  because under  t he st at ut e,  t he 

deci s i on may ef f ect i vel y be cont r ol l ed by a mi nor i t y of  t he 

boar d.   We di sagr ee.   Even when a boar d' s deci s i on i s di ct at ed 

by a mi nor i t y,  t hese cont r ol l i ng member s of  t he boar d ought  t o 

be abl e t o ar t i cul at e why an appl i cant  has not  sat i sf i ed i t s 

bur den of  pr oof  on unnecessar y har dshi p or  why t he f act s of  

r ecor d cannot  be r econci l ed wi t h some r equi r ement  of  t he 

or di nance or  st at ut e.  

¶34 I n i t s wr i t t en or der ,  t he Boar d s i mpl y st at ed t hat  

Lamar ' s appl i cat i on di d not  meet  t he or di nance cr i t er i a,  t hen 

r eci t ed t he cr i t er i a.   The cour t  of  appeal s cor r ect l y per cei ved 

t he pr obl em wi t h t hi s appr oach.   The Boar d may not  r est  on a 

decl ar at i on t hat  an appl i cat i on does not  meet  cer t ai n or di nance 

cr i t er i a;  t he Boar d must  expl ai n why t he appl i cat i on does not  

meet  t he cr i t er i a.   I n t hi s case,  t he Boar d' s wr i t t en or der  di d 

not  do so.    

¶35 That ,  however ,  i s  not  t he end of  t he i nqui r y because,  

as not ed above,  a wr i t t en det er mi nat i on i s not  al ways necessar y.   
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We al so r evi ew t he t r anscr i pt  of  t he pr oceedi ngs bef or e t he 

Boar d. 15 

¶36 Member  Szymanksi  di sagr eed wi t h Member  Wi nkl er ' s 

assessment  t hat  " We ar e f aced wi t h a ver y st r ong case of  

har dshi p. "   He al so di sagr eed t hat  non- conf or mi ng exi st i ng 

s i gnage coul d be ci t ed as pr ecedent .   He sai d he " hoped"  

exi st i ng s i gnage " woul d be f ur t her  di mi ni shed"  because " I ' m not  

a s i gn af i c i onado. "   He added t hat  " t he spi r i t  and i nt ent  [ of  

t he or di nance]  has not  been met  .  .  .  [ and]  t he har dshi p al so 

has not  been met ,  because i t  i s  i nt ended t o wi nd up gener at i ng 

some addi t i onal  r evenue f or  t hi s f aci l i t y  .  .  .  . "  

¶37 Member  Szymanski ' s r emar ks t hat  he hoped exi st i ng 

s i gnage woul d be di mi ni shed and t hat  he i s not  a " s i gn 

af i c i onado, "  however  hear t f el t ,  ar e not  r el evant  t o a boar d' s 

det er mi nat i on on a r equest  f or  a var i ance.   They mi ght  be 

char act er i zed as expr essi ons of  hi s wi l l  and not  hi s j udgment .   

Hi s ot her  r emar ks wer e concl usor y st at ement s t hat  t he 

appl i cat i on di d not  meet  t he or di nance cr i t er i a.   Member  

Szymanski  di d not  expl ai n why t he appl i cat i on and suppor t i ng 

f act s di d not  meet  t he cr i t er i a.   Hi s obj ect i on t o t he s i gn' s 

r evenue gener at i on was not  onl y a r est at ement  of  cr i t er i a i n t he 

Mi l waukee or di nances ( see Mi l waukee Code § 295- 95- 2- b- 3- 5 

( al l eged har dshi p cannot  be based sol el y on economi c gr ounds) ) ,  

                                                 
15 As we have not ed,  see supr a n. 14,  we do not  bel i eve t hat  

t he Boar d must  pr ovi de a wr i t t en deci s i on.   Accor di ngl y,  we 
pr oceed t o consi der  t he t r anscr i pt  of  t he pr oceedi ngs bef or e t he 
Boar d.  
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but  al so a near  per  se r ej ect i on of  any var i ance f or  a 

commer ci al  s i gn.    

¶38 Chai r man Zet l ey ' s comment s wer e al so i nsuf f i c i ent  t o 

j ust i f y a f i ndi ng t hat  t he Boar d r easonabl y exer ci sed i t s 

di scr et i on.   Chai r man Zet l ey st at ed t hat  he had t hr ee r easons 

f or  vot i ng t o deny t he appl i cat i on.   Fi r st ,  he bel i eved " t he 

except i onal  c i r cumst ances have not  been met .   I  bel i eve t hat  

t hi s i s an economi c i ssue. "   As we have not ed,  t hat  r easoni ng i s 

i nsuf f i c i ent  because i t  i s  c i r cul ar .   I t  mer el y r est at ed t he 

gr ounds l ai d out  i n t he or di nance.   Second,  Zet l ey st at ed " t her e 

[ ar e]  ot her  pur poses f or  t hi s l and.   I t  hasn' t  been shown t hat  

t her e i sn' t  anot her  pur pose f or  t hi s l and. "   As we have 

descr i bed,  t hi s i s a r est at ement  of  t he now- abr ogat ed " no 

r easonabl e use"  t est .   Chai r man Zet l ey ' s second r eason i s 

i nval i d.   Thi r d,  Zet l ey st at ed,  " maki ng t he s i gns bi gger  and 

bi gger  i sn' t  somet hi ng t hat  t hi s Chai r  i s  i n f avor  of . "   Agai n,  

a member ' s per sonal  f eel i ngs about  s i gns ar e i r r el evant  t o t he 

Boar d' s det er mi nat i on of  whet her  t he st at ut or y cr i t er i a have 

been met .  

¶39 We concl ude t hat  t he Boar d di d not  sat i sf act or i l y  

expr ess i t s r easons f or  denyi ng Lamar ' s appl i cat i on.   Our  r emand 

wi l l  al l ow t he Boar d t o r econsi der  t he f act s i n t he wake of  

Zi er vogel  and Waushar a Count y.   We caut i on t hat  we bel i eve t he 

Boar d——wi t h or  wi t hout  at t or neys——can do a f ar  bet t er  j ob of  

expr essi ng i t s r easoni ng on t he r ecor d.   The Boar d must  al l ow 

f or  meani ngf ul  cer t i or ar i  r evi ew by st at i ng t he " gr ounds"  f or  



2001AP3105 

21 
 

i t s deci s i on——t he r easons t hat  Lamar ' s appl i cat i on does or  does 

not  f i t  t he st at ut or y cr i t er i a.   

V.  CONCLUSI ON 

¶40 We r emand t hi s  cause t o t he c i r cui t  cour t  wi t h 

i nst r uct i ons t o r emand i t  t o t he Boar d.   On r emand,  t he Boar d 

shoul d r econsi der  and,  i f  necessar y,  r ehear  and deci de t hi s 

mat t er  i n conf or mance wi t h t he new l egal  st andar ds gover ni ng 

ar ea var i ances.   The Boar d must  al so adequat el y expr ess i t s 

r easons f or  appr ovi ng or  denyi ng Lamar ' s appl i cat i on under  t he 

appr opr i at e l egal  st andar ds.   Thi s r easoni ng need not  be 

embodi ed i n a wr i t t en deci s i on as l ong as i t  i s  r ef l ect ed i n a 

t r anscr i pt  of  t he pr oceedi ngs.   We expr ess no opi ni on on whet her  

Lamar ' s appl i cat i on shoul d be gr ant ed under  Zi er vogel  and 

Waushar a Count y.   The Boar d i s t he body best  sui t ed t o make such 

f act ual  det er mi nat i ons,  and we r emand t hi s cause t o al l ow i t  t o 

do so.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶41 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  The 

maj or i t y opi ni on i s car ef ul  t o expl ai n t hat  " [ a]  boar d may not  

s i mpl y gr ant  or  deny an appl i cat i on wi t h concl usor y st at ement s 

t hat  t he appl i cat i on does or  does not  sat i sf y t he st at ut or y 

cr i t er i a. "   Maj or i t y op. ,  ¶32.   I  agr ee wi t h t he r ul e advanced 

by t he maj or i t y opi ni on.    

¶42 The maj or i t y opi ni on anal yzes each of  t he di ssent er s '  

r at i onal es and l eaves an i mpor t ant  quest i on unanswer ed:   When 

t her e i s no adequat e wr i t t en opi ni on,  does one boar d member ' s 

expl anat i on of  hi s or  her  r easoni ng f or  gr ant i ng or  denyi ng an 

appl i cat i on speak f or  a member  who i s s i l ent ,  of f er i ng no 

r easoni ng,  of f er s conf l i c t i ng r easoni ng,  or  of f er s i nval i d or  

uncl ear  r easoni ng?    

¶43 A wr i t t en opi ni on t hat  adequat el y expr esses r easoni ng 

i n whi ch t he r equi s i t e number  of  boar d member s j oi ns i s,  wi t hout  

quest i on,  t he r easoni ng of  t he Boar d.   When t her e i s no adequat e 

wr i t t en opi ni on and t he cour t  l ooks at  t he t r anscr i pt  of  t he 

pr oceedi ngs,  maj or i t y op. ,  ¶3,  t he cour t  no l onger  l ooks at  t he 

r at i onal e of  t he boar d as an ent i t y but  r at her  l ooks at  t he 

r at i onal es of  i ndi v i dual s who compr i se t he boar d.  

¶44 The maj or i t y opi ni on has l ef t  uncer t ai n whet her  each 

member ' s r easoni ng must  be anal yzed when t her e i s no wr i t t en 

opi ni on of  t he boar d.    

¶45 Her e,  onl y one of  t he t hr ee pr oponent s of  t he 

var i ance,  Boar d Member  Wi nkl er ,  expr essed any r easoni ng pr i or  t o 

cast i ng hi s vot e.   A second pr oponent ,  Boar d Member  Camer on,  
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asked,  " What  was t he al der man' s [ posi t i on]  on t hi s?"   Boar d 

Member  Jackson seconded Boar d Member  Wi nkl er ' s mot i on t o gr ant  

t he var i ance,  wi t hout  mor e.    

¶46 The maj or i t y opi ni on has l ef t  uncer t ai n t he pr ocedur e 

each member  of  a boar d must  f ol l ow t o ensur e t hat  t he Boar d as a 

whol e has pr ovi ded adequat e r easoni ng f or  gr ant i ng or  denyi ng an 

appl i cat i on when t he Boar d does not  of f er  a wr i t t en opi ni on.    

¶47 For  t he f or egoi ng r easons,  I  wr i t e separ at el y.  

 

 



No.   2001AP3105. ssa 

 

 
 

1

 
 

 
 


	PDC Number
	Text2
	Text10
	Text11
	CaseNumber
	AddtlCap
	Backspace

